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Jason Blackman appeals the attached decision of Human Resource 
Information Services (HRIS) which found that Jersey City had presented a 
sufficient basis to remove the appellant’s name from the Police Officer 
(S9999D) eligible list due to an unsatisfactory background report.  

 
The appellant’s name appeared on the September 8, 2004 (OL041669) 

certification of the subject eligible list.  In disposing of the certification, the 
appointing authority requested that the appellant’s name be removed on the 
basis of an unsatisfactory background report.  Specifically, it contended that 
the appellant was absent without leave (AWOL) for two months out of the 
nine months he served in the United States Army and that he received a less 
than honorable discharge in lieu of trial by Court Martial.  The appellant 
appealed the removal of his name to HRIS, which found that the appointing 
authority had sufficiently justified the removal of the appellant’s name from 
the subject eligible list.  

 
On appeal to the Merit System Board (Board), the appellant states 

that during his enlistment in the Army he got married and became a 
stepfather to two school-aged children.  However, after a few months of 
marriage, his spouse lost her job and became unemployed.  The appellant 
states that it was difficult for his spouse to cover household expenses and the 
cost of raising two children.  Thus, “with [his] back to the wall,” the appellant 
states that the situation “back at home left no recourse other than to separate 
from my duties in the military.”  The appellant explains that his decision to 
“separate” from the military was to uphold his responsibilities as a husband 
and father.  Further, he presents that he did not want to “separate” from the 
military, but he could not neglect his family’s situation either as they were 
undergoing great financial need and instability.  As such, he realized that not 
being able to provide for his family in their time of need was only making his 
situation as a soldier and family man worse and he had “no other choice other 
than to meet my obligations and create a foundation of support for my home 
even if I had to sacrifice leaving the military.”    The appellant also presents 
that he did not want to separate from the military in dishonor or under 
alienable terms, so, he returned to his duty station two months after he went 
AWOL in the hopes of reconciling his absence.   

 
Additionally, he states that during his short time in the military, he 

worked hard and followed all rules of conduct and contributed with full 



dedication to all military duties.  The appellant also concedes that he 
understands why it is logical to remove candidate names who receive an 
“Other than Honorable Conditions” discharge, particularly those who desire 
to become a Police Officer, but states that his situation was different.  
Further, the appellant presents that he has the ability, discipline, and 
military experience to perform the duties of a Police Officer in his hometown.    
Finally, the appellant requests a hearing on this matter.   

 
In response, the appointing authority, represented by Anthony 

DeSalvo, Assistant Corporation Counsel, reiterates that the appellant 
received an “Other than Honorable” discharge since he was AWOL for two 
months out of the nine months he served in the Army.  The appointing 
authority provides a copy of the appellant’s DD Form 214 “Certificate of 
Release or Discharge from Active Duty” indicating that the appellant was 
discharged “Under Other than Honorable Conditions” in lieu of trial by Court 
Martial. 
 
CONCLUSION 
 

The appellant requests a hearing on this matter.  List removal appeals 
are treated as reviews of the written record.  See N.J.S.A. 11A:2-6(b).  
Hearings are granted only in those limited instances where the Board 
determines that a material and controlling dispute of fact exists which can 
only be resolved through a hearing.  See N.J.A.C. 4A:2-1.1(d).  No material 
issue of disputed fact has been presented which would require a hearing.  See 
Belleville v. Department of Civil Service, 155 N.J. Super. 517 (App. Div. 
1978). 

 
N.J.A.C. 4A:4-4.7(a)1, in conjunction with N.J.A.C. 4A:-6.1(a)9, allows 

the Board to remove an eligible’s name from an eligible list for other 
sufficient reasons.  Removal for other sufficient reasons includes, but is not 
limited to, a consideration that based on a candidate’s background and 
recognizing the nature of the position at issue, a person should not be eligible 
for appointment.  Additionally, N.J.A.C. 4A:4-6.3(b), in conjunction with 
N.J.A.C. 4A:4-4.7(d), provides that the appellant has the burden of proof to 
show by a preponderance of the evidence that an appointing authority’s 
decision to remove his or her name from an eligible list was in error. 

 
In the instant matter, the appellant states that he was AWOL from his 

duty station in the Army for two months because his “back [was] to the wall” 
as his wife had lost her job and his family was in great financial need.  Thus, 
the appellant essentially maintains that the financial situation at home was 
so dire that it compelled him to go AWOL so he could meet his obligation to 
provide support for his family.  Moreover, the appellant argues that this was 



an acceptable reason for him to go AWOL and should have not be used to 
remove his name from the subject list.     

 
Notwithstanding his contention that he voluntarily returned to his 

duty station after two months, the appellant’s discharge was characterized as 
“Under Other than Honorable Conditions” in lieu of trial by Court Marital.  
As such, at the time of the appellant’s discharge from the Army, he 
apparently had two options; a discharge “Under Other than Honorable 
Conditions” or, standing trial at a Court Martial, which is the equivalent to a 
civilian criminal trial, on charges related to his AWOL.  According to the 
Uniform Code of Military Justice, Article 86 (UCMJ), the maximum 
punishment for an individual who is AWOL for more than 30 days is a 
dishonorable discharge and forfeiture of all pay and allowances for one year.   
Thus, had the appellant been subjected to a Court Martial instead of being 
administratively discharged, he faced serious disciplinary charges.1  
However, a discharge is characterized as “Under Other than Honorable 
Conditions” when the reason for a separation from military service is based 
upon a pattern of behavior that constitutes a significant departure from the 
conduct expected of members in the military service, or when the reason for 
separation is based upon one or more acts or omissions that constitute a 
significant departure from conduct expected of members in the military 
service.  Apparently, the Army determined that the appellant’s extended 
absence was based on an act that was a significant departure from conduct 
expected of its members and it presumably considered whatever mitigating 
factors the appellant presented when it did not pursue a Court Martial. 

 
More importantly, a municipal Police Officer is a law enforcement 

employee. Police Officers hold highly visible and sensitive positions within 
the community,  they serve within a para-military structure, and the 
standard for an applicant includes good character and an image of utmost 
confidence and trust.  See Moorestown v. Armstrong, 89 N.J. Super. 560 (App. 
Div. 1965), cert. denied, 47 N.J. 80 (1966).  See also In re Phillips, 117 N.J. 
567 (1990).  The appellant’s argument that he had essentially no other option 
than to go AWOL is simply not persuasive.  According to the appellant, his 
family had no other income after his wife lost her job other than his paycheck 
for full family support.  Thus, instead of maintaining his paying position with 
the Army or pursuing some type of military dependant assistance through 
the Army, he determined that it would be better for him to absence himself 
without leave for two months in order to satisfy his family obligations.  

                                            
1 This is assuming that the appellant’s assertion that he voluntarily returned to his duty 
station is true.  Had the appellant’s AWOL been terminated by “apprehension” (i.e., he was 
arrested by military or civilian authorities and returned to his duty station), the maximum 
punishment as  a result of a Court Martial proceeding could have been forfeiture of all pay 
and allowances, dishonorable discharge, and confinement for 18 months. 



Indeed, the appellant was almost 22 years old when he went on active duty in 
the Army.  The appellant should have known the implications associated 
with going AWOL for such an extended period of time.  Even assuming he 
voluntarily returned after two months, this is of no consequence.  The 
appellant’s action demonstrated a clear disregard of military rules and 
regulations and extremely poor judgment.  The appellant has not presented a 
persuasive basis on which to restore his name to the eligible list.   

 
ORDER 

 
 Therefore, it is ordered that this appeal be denied. 
 
 This is the final administrative determination in this matter.  Any 
further review should be pursued in a judicial forum.  
 


